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The Business Entity Transactions Act: What Kansas Business
Lawyers Need to Know

By Richord C. Stevens, Martin, Pringle, Olbrer, Wallace & Baver LLE Wichiem

ansas 5.B. 132 is the Business Entity Transactions Ad, and on April &, 200%, the governor approved the bill,' without a

single opposing vote having been cast in the Kansas House or Senate while the bill moved through each chamber?® The

usiness Entity Transactions Act (BETA) is a new piece of legislarion thatis designed to fill a void in the Kansis stamunory

framewor fior what we can loosely refer to as cros-entity transactions, As lawyers kenow, there are several entity types: corpora-

tions, limited lability companies, limited partnerships, partnerships, and their other variants. BETA creates a statutory frame-

work for the movement of the underlying interests in these entities into another entity rype without requiring the dissolution

and reorpanization of the orpinal entity. This aricle will amrempt to briefly explain whar BETA will add to Kansas Business Law
for practitioners who may choose to use its provisions after it becomes law on July, 1, 2010.%

Interestingly — and, as was the case in the repulation of securities — Kansas is one of the first to adopt an Entity Transactions
Act.' As explained in testimony to the Senate Judiciary Committee, BETA is the result of a desire to “accomplish [cross-entity
transctions] with appropriate approvals [and] without having to dissalve an entity and without extingnishing any obligations
owed by preceding entities in the process.™

In order to better understand what BETA does, we should first examine the current starurory landscape in Kansas, Presently
there are statutory frimewors for the meation, povemance, and other activities of corporations, limited liability companies,
limited partnerships, and partnerships, as can be depicred in this rable:

Type of Eatity or Transaction Corporations® | Limited Liabilicy | Limited Partnerships® | Partnerships®
Companies”

Mergers with other entities of the | Yes Yes Yes Yes

same types

Conversion inm another enticy Mo Yes, but not into 2 | Yes, but not into a Cor- | Yes, but not inro a

typet Corporation poration Corporation

Mixed Entity Merger® Provisions? | Yes (only applies | Yes (only applies | Yes {only applies to Yes (only applies to
0 mergers) {0 Mergers) ITE FEers) Ime e rs)

Interest Exchanpes? Mo Mo Mo Mo

Domestications? Mo Mo Mo Mo

In the last three rows this table shows the areas where BETA most changes the existing starutory framewodz. First, let’s briefly
examine BETA by Article.

Amicle 1" simply recites the definitions of the entity types oo which BETA applies and excludes some particular entities:
“Entities regulated under chapter 40 [{insurance companies)] of the Kansas Statutes Annotated; (b) banks and trust companies
organized under chapter 9 of the Kansas Starutes Annotated; (c) credit unions orpanized under F.5.A. 17-2201 er srg., and
amendments theretos and (d) profesional corporations formed under the Kansas professional corporation law or limited liahilioy
companies orpanized under the Kansas revised limired liability company acr to render a professional sarvice, as defined ar K.5.A.
17-2707, and amendmenis thereto.™?

Auticle 2" povemns mergers and consequently starts by excluding mergers berwreen two entities of the same rype becinse those
transactions are already provided for in the Kansas statures — as depicted in row two of the previous table — and, thus, eliminates
double coverage in the starutes. Artide 2, then proceeds to redefine o process by which disimilar entities types can merge as




the entirety of Chapter 17, Article 77 — “Merger or Consolidation; Constituent Entiry” is repealed by BETA.™ Unfortunately, a
detailed examination of the process is beyond the scope of this brief article, bur the references should be helpful.

Aurticle 3 is where BETA starts to add significantly to Kansas Business Lawe. Article 3 creates the new concept of an “interest
exchange” and eliminates the need to execute a reverse triangular merger'® when an acquiring entity wishes to acquire and hold
another entity as a subsidiary."” Further, the article provides for 4 means by which a certificare of interest exchangs shall be filed
with the secretary of state.® Article 3 raises a practice point: should the entity-governing documents you draft for your clients
contain explicit approval requirements for “interest exchanges™ Most entities require majority or super-majority approval for
merger activity as is provided for in Article 2, but it may be best practice to include the term “interest exchanpe” explicitly in the
provisions regarding the approval of transactions by the entity in any documents you prepare if only to eliminate confusion poing
forward. This might be particularly important in a Manager-Managed LLC Chperating Apreement that carefully delineates the
powers of the LLC Manager.

Auticle 4'% oreates a single-entity conversion framewor, and for the purposes of this writing, the most important point to nota
is that upon the conversion of an entity into another entity type:

all property of the converting entity continuwes to be vested in the converted entity without asignment, reversion or impair-
ment; (3] all liabilities of the converting entity continue as liabilities of the conwerted entity (4) except as provided by law
other than this act or the agreement of conversion, all of the rghts, privileges, immunities, powers and purposes of the con-
verting entity remain in the converted antity;™

Consequently, as 2 matter of statute, entities will not be able to convert as a mean of ecping their obligations. Practition ers
have no way w predict how such conversion will be viewed by the IRS. For instance, might an agent of the [R5 constnue a state-
law conversion as a taxable liquidaring event depending upon the entity type being converted to and from? How should an entity
dieal with its [R5 strus type upon conversion? These questions and others should be thomughly examined before embarking on
an entity conversion. It will be interesting to observe the IRS" reaction to some of these new transaction types.

Auricle 5 sets up the domestication framework by which a Kansas entity could domesticate in a foreign jurisdiction or a foreipn
entity could domesticate in Kansas (at this writing apparently only Idaho entities would have the necessary state law). Prior m
Article 5, Kansas had no domestication framework, thus it is entirely new law for Kansas. Monetheless, its significance may be
limited to the occsion where an entity wishes to domesticate in another jurisdiction. Lasdy, Aricle & primarly conducts the
house cleaning needed in the Kanms Statures to implement BETA.

Lat’s re-examine our table in a2 post-BETA Kan=m=

Type of Eatity or Transactien Corporations™ | Limited Liability | Limited Partner- Partnerships™
Companies™ ships*

Merpers with other entities of the | Yes Yes Yes Yes

same type?

Conversion into another entity Yes Yes Yes Yes

type?

Mixed-Entity Mergers™ Yes Yes Yes Yes

Interest Exchanges? Yes Yes Yes Yes

Daomesti cations? Yes Yes Yes Yes

Upon initial examinarion, BETA shows promise in simplifying certain transaction types between entities and providing the
necessary framework at the secretary of state’s office. Monetheless, when the statutes expand, practitioners must be cautious to
account for the differences in their day-to-day practices. Before pulling the trigger on a BETA transction for a compelling state
lawr reason, just remember that the IRS is not bound © follow the Mational Conference of Commisioners on Uniform State

(Contiruad on nexr page)




Law's views whan construing the tax effect of a particular “interest exchangs” or conversion. Addirionally, for good measure add
the term “interest exchange” o your entity poveming documenis in the provisions dealing with approval and povernance. If you
hawve thoughts ahour this article, wish to point ont my errors, or hear of issues surrounding the use of BETAs provisions in the

vears to come, pleass contact me, ®
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