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Imurphy@martinpringle.com

Introduction.

A real estate contract is an executory contract. The contract is signed
by two or more parties, each of whom promises to perform in the future based
on certain conditions. The seller can convey legal title to the buyer only by
executing and delivering the deed. Typically, the buyer requires several
other closing documents to satisfy the executory contract.

The closing is the point where title formally transfers and the parties
deliver the other closing documents. One reason for having a closing is to
mark, in a ceremonial way, the legal significance of what is happening. The
closing displaces the old common law concept of livery of seisin, which
required the seller to hand over to the buyer a fist full of dirt from the land.

I think it was around the year 1400 that we began to record titles and
memorialize the livery of seisin with paper documents.

More importantly, we have a closing to ensure that all the closing
conditions are concurrently met by the parties. I have closed some deals in
Mexico and got a firsthand, close-up look at what happens when you do not
use a third-party escrow agent to close a real estate transaction. Each party
is a little reluctant to perform unilaterally fearing that the other party will
accept unilateral performance without performing the reciprocal obligations.
The buyer does not want to hand a large sum to the seller without the
certainty that the seller is going to deliver the deed, and the seller is just as

unwilling to deliver the deed without the assurance that the buyer will pay
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for it. By having a closing and using a third-party escrow agent, each party
can ensure that the other performs and that all conditions precedent are met
before anybody leaves the room with any documents or funds. Closings can
be conducted without gathering all the parties and their attorneys around a
conference table, but all closings should be designed to attain this same
effect. The ideal closing will proceed smoothly with the various parties
signing their respective documents and departing with a concluded
transaction. The more the lawyers have prepared for the closing in advance,
the more likely they are to achieve that goal and satisfy their respective
clients.

It all starts with preparation; the way to ensure a smooth closing is to
start with contract drafting. Often your client will not engage you to advise
him or her until after the contract is signed. If that happens, you are stuck

with whatever language appears in the contract.

It all Starts with the Contract

If your client was wise enough to engage you to draft contract, you can
insert detailed instructions for the closing and insure a smooth procedure.
You can dovetail the specifics of closing and the requirements of the loan

commitment into the closing portion of the real estate contract.

I will show you language from a standard form pre-printed contract
and compare and contrast it to a long-form attorney-drawn contract. Here is

language from the standard Kansas City Metropolitan Realtors contract:

4. PURCHASE PRICE: The purchase price is DOLLARS
$ ) which Buyer agrees to pay as follows: DOLLARS
$ ) at the signing of this contract as Earnest Money which is to be deposited UPON
EXECUTION OF THIS CONTRACT in the insured trust or escrow account of Title Insurance

Company (“Escrow Agent”) as part of the consideration of the sale; the balance to be paid in the following manner:
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DOLLARS ($ ), in guaranteed funds or cashier’s
check at Closing (as defined in this Contract), adjusted at Closing for prorations, closing costs and other agreed
expenses, and [state other payment or financing terms]

5. CLOSING DATE: Subject to all the provisions of this Contract, the closing of this Contract (the
“Closing™) shall take place at the offices of Title Insurance Company on the " day of
,20__ or prior thereto by mutual consent, and possession shall be delivered as follows: at closing

6. EXISTING FINANCING: Unless otherwise provided in this Contract, Seller shall make any
payments required on existing mortgages or deeds of trust until Closing. If this Contract provides that the Property is
being sold subject to any existing mortgage or deed of trust, Buyer shall, at Closing, reimburse Seller for any principal
reductions not already considered in computing payments of purchase price and for any deposits held by the holder of
the mortgage or deed of trust that are transferred to Buyer.

7. PRORATIONS: The rents, income and expenses from the Property, and the interest on any
existing mortgages or deeds of trust to which this sale is made subject, shall be prorated between Seller and Buyer as of
Closing. Seller shall pay all general real estate taxes levied and assessed against the Property, and all installments of
special assessments for the years prior to the calendar year of Closing. All such taxes and installments of special
assessments becoming due and accruing during the calendar year of Closing shall be prorated between Seller and Buyer
on the basis of such calendar year, as of Closing. If the amount of any tax or special assessment cannot be ascertained
at Closing, proration shall be computed on the amount for the preceding year’s tax or special assessment. Buyer shall
assume and pay all such taxes and installments of special assessments accruing after the Closing.

8. TITLE INSURANCE: Seller shall deliver and pay for an owner’s ALTA title insurance policy
insuring marketable fee simple title in Buyer in the amount of the purchase price as of the time and date of recordation
of Seller’s General Warranty Deed, subject only to the Permitted Exceptions defined below. Seller shall, as soon as
possible and not later than fifteen (15) days after the Effective Date of this Contract, cause to be furnished to Buyer a
current commitment to issue the policy (the “Title Commitment”), issued through
(the “Title Company”). Buyer shall have fifteen (15) days after receipt of the Title Commitment
(the “Review Period”) in which to notify Seller in writing of any objections Buyer has to any matters shown or referred
to in the Title Commitment. Any matters which are set forth in the Title Commitment and to which Buyer does not
object within the Review Period shall be deemed to be permitted exceptions to the status of Seller’s title (the
“Permitted Exceptions”). With regard to items to which Buyer does object within the Review Period, Seller shall have
until Closing to cure the objections. If Seller does not cure the objections by closing, this contract shall automatically
be terminated unless Buyer waives the objections on or before Closing.

Let’s compare these sections with the following provisions from a long form
attorney-drawn contract for the purchase of an office building:

ARTICLES
ESCROW; CLOSING

5.1 Escrow Deposit Account. Within two (2) business days after the execution of this Agreement by both
Purchaser and Seller, (i) the parties agree to open an escrow with the Escrow Agent for the purpose of completing the
purchase and sale of the Property by delivering original executed counterparts of this Agreement for Escrow Agent's
execution and return to both Purchaser and Seller, and (ii) Purchaser shall wire transfer the Deposit to Escrow Agent. The
Escrow Agent shall execute counterparts of this Agreement and confirm the date on which escrow is opened. The
applicable parts of this Agreement, together with the general form escrow provisions of Escrow Agent, if any, set out on
Exhibit G attached hereto not inconsistent herewith shall be the escrow instructions for the Deposit and Escrow Agent's other
undertakings hereunder. Escrow Agent may also from time-to-time request reasonable supplemental instructions which the
parties agree to provide so long as they are consistent with this Agreement.
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5.2 Closing Date; Place. Subject to and in accordance with the provisions of this Agreement, and
provided all conditions set out herein to the closing of this transaction (the "Closing") shall have been satisfied or waived by
the protected or benefited party (including those set forth in Articles 3 and 4 and this Article 5), the Closing shall occur at
10:00 a.m. on the date (the "Closing Date") which is fifteen (15) business days after expiration of the Inspection Period, at
the offices of Escrow Agent at 1220 Washington Street, Suite 102, Kansas City, Missouri 64105, or at such other place or
time as may be mutually agreed to in writing by the parties. Neither party need be physically present at the Closing if such
party participates therein by the delivery of all funds and documents required from such party to the Escrow Agent for
handling in accordance with this Agreement and appropriate closing instructions.

53 Conditions to Purchaser's Obligation to Close. In addition to the other requirements, contingencies
and conditions elsewhere set forth in this Agreement, Purchaser's obligation to close this transaction is subject to and
conditioned upon:

531 Receipt of Estoppel Letters. Seller shall use commercially reasonable efforts to furnish to
Purchaser, prior to or simultaneously with the Closing, an Estoppel Letter Certificate in substantially the form of Exhibit H
attached hereto or in such other form as may be provided for in an individual Office Lease (each, an "Estoppel Letter
Certificate") from each of the Office Lease tenants for the Premises. In the event Seller, despite commercially reasonable
efforts, is unable to obtain an Estoppel Letter Certificate from a tenant, Seller may certify to such information and in such
case Seller shall be deemed to have warranted and represented the correctness of all the information supplied by Seller with
respect to such tenant and Office Lease to Seller's actual knowledge. Said Estoppel Letter Certificates and any certifications
in lieu thereof supplied by Seller must be reasonably satisfactory to Purchaser in that they must not disclose materially
significant tenant defaults and/or materially significant pending claims by tenants against Seller as landlord with respect to
the physical condition or operation of the Building.

532 Certain Actions by Seller. Seller shall have completed the following work or taken the
indicated actions with respect to the Premises:

@ Remove all tangible personalty owned by Seller which is not being purchased by Purchaser
hereunder; and

2 Provide all keys/codes/combinations for locks and access devices at the Premises in Seller's
possession or under its control.

5.4 Parties’ Obligations and Options Regarding Conditions. Each party agrees to use its reasonable
best efforts to cause the conditions for which it is responsible to be satisfied hereunder. 1f Purchaser has performed its
obligations hereunder and Seller, despite its reasonable best efforts, is unable to satisfy all conditions to the Closing for
which Seller is responsible, or is unable to deliver title as specified herein, Purchaser, at Purchaser’s sole option, shall
either (i) waive such failure or default and, if applicable, accept such title as Seller can convey, and in either case
without any reduction or abatement of the Purchase Price or (ii) exercise any applicable Purchaser remedies pursuant to
Article 14.

55 Similar Seller Names. If a search of title or other records discloses judgments, bankruptcies or other
returns against other persons or entities having names the same as, or similar to, that of Seller, Seller will deliver to
Purchaser and the Title Company an affidavit that such judgments, bankruptcies or other returns are not against Seller and
such affidavit shall otherwise be in such customary form and content reasonably satisfactory to Seller, sufficient to permit
the Title Company to remove such judgments, bankruptcies or other returns as exceptions to title.

5.6 Discharge by Seller of Monetary Encumbrances. On the Closing Date, with respect to any
Monetary Encumbrance which Seller is obligated to pay or discharge, Seller may use any portion of the Purchase Price to
satisfy the same, provided:
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5.6.1 Seller shall deliver, or cause to be delivered, to the Title Company, prior to the Closing Date,
instruments in recordable form and sufficient to satisfy, release or discharge such Monetary Encumbrances of record,
together with monies (if any shall be required in excess of the net sale proceeds to which Seller is otherwise entitled)
sufficient for the cost of recording or filing said instruments; or

5.6.2 Seller shall deposit with the Title Company sufficient monies (if any shall be required in
excess of the net sale proceeds to which Seller is otherwise entitled) acceptable to the Title Company to insure the obtaining
and the recording of such instruments of satisfaction, release, discharge or re-conveyance in accordance with payoff letters
from the Seller's lenders, if any.

The existence of any such Monetary Encumbrances shall not be deemed objections to title if Seller shall comply
with the foregoing requirements and the Title Company shall take no exception therefor or shall insure the Premises against
such matters or shall insure against enforcement of any such Monetary Encumbrance against the Premises.

5.7 Seller Closing Deliveries. On or before the Closing Date, Seller shall execute, acknowledge and/or
deliver or cause the execution, acknowledgment and/or delivery, as the case may be, to Escrow Agent, the following:

57.1 The Deed.

5.7.2 A bill of sale and general assignment in form (the "Bill of Sale/Assignment™) reasonably
satisfactory to Purchaser and Seller, providing for the assignment and transfer to Purchaser without warranty of all
transferable personalty to be conveyed to Purchaser hereunder, including any transferable permits, licenses, and other
governmental approvals with respect to the ownership, use and occupancy of the Property; provided, however, Seller shall
furnish Purchaser with copies of any transferable warranties or guaranties for any part of the Property in Seller's possession
or under its control.

5.7.3 The originals (if in Seller's possession or under its control, otherwise photocopies) of any
permits, certificates of occupancy, zoning certificates, and other governmental permits and licenses in connection with the
ownership, use, operation or maintenance of the Property (“Permits”).

574 The originals of the Assigned Service Contracts and the Office Leases.

575 The Assignment and Assumption Agreement for the Assigned Service Contracts and Office
Leases.

5.7.6 A Certificate executed by each tenant-in-common comprising Seller setting forth its address
and federal tax identification number and certifying that it is a "United States Person" and that it is not a “foreign person" in
accordance with and/or for the purpose of Section 1445 (as may be amended) of the Internal Revenue Code of 1986, and any
regulations thereunder (the "FIRPTA Certificates™).

5.7.7 A Closing Statement in standard form prepared by the Title Company in accordance with this
Agreement and approved by Seller.

5.7.8 The Tenant Estoppel Certificates.

5.7.9 Such other documents as are required by the provisions of this Agreement or otherwise
reasonably required by the Title Company in order to issue the Title Policy in accordance with this Agreement, including an
affidavit for removal of standard printed exceptions relating to rights of parties in possession and mechanic's liens (but not
survey exceptions), and pay-off letters from Seller's lenders, if any.
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5.8 Condition of Property at Closing. As of the Closing Date, Seller shall deliver possession of the
Property to Purchaser in the condition required by this Agreement.

5.9 Purchaser Closing Deliveries. On or before the Closing Date, Purchaser shall execute, acknowledge
and/or deliver to Escrow Agent:

591 The balance of the Purchase Price, subject to prorations and apportionments as set out in
Section 2.2, payable in accordance with the provisions of Section 2.1.

5.9.2 The Assignment and Assumption Agreement for the Assigned Service Contracts and Office
Leases.

593 A Closing Statement in standard form prepared by the Title Company in accordance with this
Agreement and approved by Purchaser.

594 Such other documents as are required by the provisions of this Agreement or otherwise
reasonably required by the Title Company in order to issue the Title Policy in accordance with this Agreement.

5.10 Escrow Agent Closing Duties. On the Closing Date, Escrow Agent shall effect the Closing by:

510.1 Recording all documents as may be necessary to clear title in accordance with the
requirements of this Agreement;

5.10.2  Recording the Deed;

5.10.3  Paying all closing costs and making all prorations in accordance with the terms of this
Agreement and the Closing Statement(s) of adjustments and prorations prepared by the Escrow Agent/Title Company and
approved by Purchaser and Seller and delivered to Escrow Agent on or prior to the Closing Date;

5.104  Delivering to Purchaser the Title Policy (or binding commitment to issue the same), Escrow
Agent's certified Closing Statement, the Bill of Sale/ Assignment, the Assignment and Assumption Agreement executed by
Seller, the Permits and FIRPTA Certificates; and

5.10.5  Delivering to Seller the Purchase Price, plus or minus closing adjustments and prorations, the
Assignment and Assumption Agreement executed by Purchaser, and Escrow Agent's certified Closing Statement.

5.11 Delivery of Keys and Possession. Upon advice from Escrow Agent that the Closing has been effected
in accordance with this Article 5, Seller shall deliver all keys, access devices and codes to the Premises in the possession or
control of Seller together with physical possession of the Property to Purchaser.

5.12 Party Responsible for Costs.

5.12.1 Seller shall pay (a) the fees necessary to (i) release and record the satisfaction of all Monetary
Encumbrances and (ii) all amounts necessary to discharge any other liens and other matters, if any, encumbering or affecting
the Property which Seller may have elected to remove; (b) the fees and expenses of Seller's Counsel; (c) the conveyance,
transfer and recording taxes and recording fees imposed by state, county and local authorities on the recordation of the Deed;
(d) all costs and expenses for title insurance premiums and expenses for the cost of the Title Report and the Title Policy to be
paid by Seller as provided in Section 3.1; (€) one-half of the Escrow Agent's/Title Company's closing fees and costs and (f)
one-half of any sales taxes on any personalty conveyed to Purchaser by Seller hereunder.
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5.12.2 Purchaser shall pay (a) the cost of any Engineering Study or Environmental Study prepared for
Purchaser pursuant to Section 4.1 or 3.2 and all other inspections, tests, studies, reports, investigations and inquiries
undertaken by or on behalf of Purchaser; (b) the fees and expenses of Purchaser's Counsel; (c) any title insurance
endorsements to be paid for by Purchaser under Section 3.1; (d) one-half of the Escrow Agent's closing fee and costs; (e) the
fees necessary to record the Deed (and any Purchaser financing documents); and (f) one-half of any sales taxes on any
personalty conveyed to Purchaser by Seller hereunder.

ARTICLE 6
SELLER'S COVENANTS PENDING CLOSING

6.1 From and after the end of the Inspection Period to and including the Closing Date:

6.1.1 Except as otherwise provided herein, and except for the purchase of materials, inventory and
supplies in the ordinary course of business operations, Seller shall not execute any leases, contracts, licenses or other
contracts or agreements affecting the Property beyond the Closing Date without Purchaser's prior written consent, which
consent shall not be unreasonably withheld.

6.1.2 Operate the Property only in the ordinary course of business and substantially in the same
manner as it is being operated as of the date of this Agreement.

6.1.3 Maintain the Property in substantially the same manner as it is being maintained as of the
date of this Agreement, normal wear and tear and casualty damage excepted.

6.1.4 Maintain its current liability insurance on the Premises.

First, in the Board of Realtors contract, you just get the basics.
Paragraph 5 specifies a date and a title company. Paragraph 7 is a short
paragraph describing the Prorations. Rents, income and expenses are all
apportioned through the closing date. Also the contract apportions taxes and
special assessments for the calendar year of closing; if the tax or special
assessment cannot be ascertained at closing, then proration is based on the
preceding year’s tax or special assessment. This can be a problem during
periods when tax assessments are fluctuating. If tax assessments are going
up as they did during 2007-8, then it is unfair to the buyer, who will get an
unexpectedly large tax bill. If tax assessments are going down, as they did in
2009-10, then it is unfair to the seller, who will not be able to take advantage
of the reduced tax bill.

Now let's look at Article 5 in the long form ABA-style office building
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contract. Note that the date and time are specified, and clause 5.2 states that
neither party need physically be present. Clause 5.1 clearly sets up an
escrow deposit account into which one party will put money and the other
party will put documents. Note that the same clause incorporates by
reference an Exhibit G, an escrow agreement containing the specific escrow
terms. In clause 5.7, we find a detailed listing of the required deliveries from
the seller, including the deed and eight other document categories. In clause
5.9, we find a detailed listing of the required buyer’s deliveries, including the
purchase price and three other categories of documents. What would happen,
using the Board of Realtors contract, if the seller neglected to deliver the
original leases but did deliver the deed to the property? Would the buyer be
obligated to close? Note that in the Board of Realtors contract, the only

articulated seller’s duty is to deliver the deed.

Note how much more detail is provided in clause 5.12 of the ABA-style
contract than is provided in paragraphs 7 and 8 of the Board contract. Under
the board contract, it is unclear who is obligated to pay for recording which
documents. Under paragraph 5.12 in the ABA-style contract, the seller pays
to file any release documents and the buyer pays to file the deed and any
financing documents. Under the Board contract, it is clear that the seller
must buy the title insurance, but it is unclear, who must pay for special
endorsements, if any. Under the long-form contract, seller pays for a title
insurance policy and the buyer picks up the cost for any special
endorsements. Clause 5.12 of the ABA contract has additional helpful detail

regarding the other costs of closing.

The Closing Checklist

After the contract is written and signed, the next step is to prepare a
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closing checklist. This checklist should enumerate every matter that
someone should address before closing and should allocate the responsibility
for completing these various items. I have attached a sample closing
checklist as Appendix A. I often prepare the closing checklist and distribute
it to the other parties to ensure that everyone has agreed to the same division
of labor. One time I prepared a closing checklist and sent it off to opposing
counsel and he responded to me with an e-mail telling me that he was not
bound by my closing checklist. Of course he was correct; the governing
document that controls the parties’ duties is the contract, but it is very
helpful to have this checklist to make sure that at least you, your own client
and the title company are all on the same page. For example, it is helpful to
know before the closing whether the title company, the buyer, or the seller is
going to draft the deed. This detail and many just like it can be ironed out

before the closing by circulating a closing checklist.

Just because one lawyer has received a closing checklist from another
party does not excuse that lawyer from ensuring completeness from the
perspective of that lawyer's client. I usually prepare my own closing list from
the standpoint of my client and circulate it to the other side. I usually do it
without waiting to see what the closing list from opposing counsel will look
like, but I am always pleased to get a checklist from opposing counsel to cross

check my work.

As I mentioned earlier, the real estate agreement really should lay the
foundation for what is going to be in the closing checklist. The typical long-
form ABA type contract contains representations and warranties, covenants,
conditions and required deliveries at closing. Each party with an interest in

the real estate contract should review the contract carefully and should
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include every unresolved matter on the checklist. Each party should verify
the accuracy of the representations or the performance of the various
covenants and should note that fact on its checklist. If you refer to Exhibit A,
you will note that I cross-reference each item in the closing checklist to the

relevant paragraph number of the contract.

The section on pre-closing conditions and the section on closing
deliveries will make up the bulk of the closing checklist. Usually, each party
has an obligation to close or to deliver a deed contingent upon a number of
events having occurred. Often these events require the delivery of certain
documents and including these items on the checklist will remind the
attorney, as well as the client, that the document is drafted, negotiated,
completed, and ready for execution at closing. Other closing contingencies
may involve the examination, review and approval of external items; for
example, certificates of good standing for the seller or tenant estoppel
certificates. You can remove some stress from closing the transaction by
listing these open matters and checking them off in advance of closing. The
actual conveyancing documents themselves probably cannot be delivered
until the closing day; however, forms of those documents can be easily
circulated and agreed upon in advance. If the form conveyancing documents

are agreed upon and attached to the contract, the process is even smoother.

It is important to keep the lender or the lender's attorney in the
circulation loop. A loan commitment ordinarily follows the format that is
similar to the contract and will contain its own representations, warranties,
and conditions. By complying with those requirements, and circulating many
of them in advance to the lender, you can make the lender feel more

comfortable that you can close on the contract and also meet the affirmative

10
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covenants of its loan. The latter is important because if you cannot meet the

requirements of the loan commitment letter, your sale is not going to close.

The title company undertakes certain obligations in the title
commitment and other documents usually create similar responsibilities in
other parties. Each lawyer for each party should review the documents to
make sure that all the obligations appear on his or her closing checklist. I

keep a copy of the checklist and update it frequently as new matters arise.

As you can see from the attached Appendix A, my initials are often
next to the initials of my client on a variety of line items. This is to help me
supervise the activities of my client and other lawyers in the office to make
sure that each line item gets completed. For example my client, not I, will
secure the tenant estoppel agreements; but I will draft the language of the
tenant estoppel agreement and I can remind my client to pursue the tenants
and get the necessary signatures. By circulating the closing checklist, I can
help my client, the title company, and the realtor remember their respective

roles and more likely ensure a smooth process all the way to closing.

Some of the items on the closing checklist will involve the payment of
funds and the allocation of costs and expenses. The final proration probably
cannot occur until the day of closing; however, the lawyers should have a
rough idea of what the prorations will be and what methods will be used to

allocate them.

Document Preparation

One of the main jobs of the lawyer prior to closing is to prepare and

approve the various documents that are going to be executed and delivered at

11

2015-02-25 - Closing Commercial Real Estate Transactions.docx
March 4, 2015



closing. Besides the loan documents that have to be negotiated and drafted,
the lawyers must negotiate, draft and prepare the conveyancing documents,
including some to effect the transfer of title to personal property, and some to

accomplish more general matters.

The lawyer should be careful to observe the formal requirements when
preparing these documents. If a particular document must be acknowledged
before a notary public, and the parties should include an appropriate and
lawfully authorized acknowledgment form. The Kansas Uniform Law On
Notarial Acts can be found at K.S.A. §53-501. It specifies permissible
acknowledgment formats. The equivalent can be found in the Missouri

statutes at RSMo. §486.330.

If the local recorder's office requires the documents meet certain color
and size requirements, lawyers must prepare documents that meet those
requirements. In this day of computer imaging, most of the recorders require
that the signatures be in a color that is receptive to computer imaging, which
would exclude yellow, pink and other light-colored inks. On both sides of the
state line, the recorders will require a 3 inch space at the top of the page and
at least a 1 inch margin. I know of no minimum type size required in a state
of Kansas; the recorders do have the authority however, to reject documents
that are not sufficiently legible and susceptible to computer scanning. In
Missouri, the minimum type face is 8 point. The requirements in Missouri
were revised effective January 1, 2002, can be found at RSMo. §§59.005,
59.310 and 59.313. See, Appendix B. I called the Johnson County Records
and Tax Administration and they do not believe their documents
requirements are codified in the Kansas Statutes.

Documents may be recorded when written in a foreign language but

12
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they must be accompanied by a sworn translation into English. RSMo.

§442.140.

Form Documents

Many lawyers make the mistake of overreliance on forms prepared by
other lawyers or found in forms publications and books as a basis for
preparing their own documents. The prudent lawyer will use great caution
when using any form prepared by anyone else and that would include the
forms which are attached to these CLE materials. The attorney must take
care to modify the form to fit the particular transactions involved and the

jurisdiction that is applicable.

Deed

The deed is the main conveyancing document that the seller uses to
transfer title to the property to the buyer. If the proper form is not used,
there is no effective conveyance of title; and if the deed is valid but not in
proper recordable format then the buyer will be unable to record it and to put
the public on notice of the transfer of title. So the deed is the most important

conveyancing document at the closing and should be prepared with care.

Most states recognize three different kinds of deeds, a general
warranty deed, a special warranty deed (or a limited warranty deed), and a
quitclaim deed. With the general warranty deed, the seller conveys title and
also warrants against a wide range of imperfections arising during and prior
to the seller's period of ownership. If any of these title defects should arise,
the seller must compensate the buyer up to the amount of the consideration
that the buyer paid. A special warranty deed or limited warranty deed is

similar to a general warranty deed, but the seller takes responsibility only for
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the title defects arising during its own period of ownership. Of course, the
quitclaim deed is one wherein the seller includes no warranties and merely
conveys to the buyer whatever title the seller has, if any. The type of deed
that is to be conveyed is almost always specified in the real estate contract so
the lawyers and the parties know from the outset what type of deed must be

prepared and delivered.

The language of these three types of deed is brief and standardized so
the job of drafting the deed is not difficult. While Kansas law does not
require any specific form of granting language, a statute does provide that
the use of the phrase "conveys and warrants" will be effective to convey
property with statutory warranties (KSA §58-2203), and another statute
provides that the use of the word "quitclaims" is sufficient for conveyance

without warranty (KSA §58-2204).

In Missouri, no particular words of grant are required. Any words
showing a clear intention to convey will satisfy the requirement for words of
grant, but the words "grant, bargain and sell" have been made statutory
words of grant for general warranty deeds. § 442.420, RSMo. 1994. By
custom, however, the words of grant for general warranty deeds have been
enlarged to “grant, bargain and sell, convey, and confirm." Missouri has no
statutory words of grant for either special warranty deeds or quitclaim deeds.
By custom, "sell and convey" are the words of grant used in special warranty
deeds. The words "remise, release, and forever quitclaim" ordinarily are used
as the words of grant in quitclaim deeds. If someone else drafts the deed, be
sure to check the habendum clause to make sure that the grant words match
the title. If the top of the deed form says “Warranty Deed” and the

habendum clause reads “grant, bargain and sell, convey and confirm all of his
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right, title and interest in Blackacre to the grantee”, then you have been given
a deed that converts a general warranty deed into a quitclaim deed. McAboy
v. Packer, 187 S.W. 2d 207 (1945) and Stoepler v. Silberberg, 119 S.W. 418
(1909). In St. Louis, the deed must be signed by the grantees.

The deed should follow the common law or statutory language closely
and there should be little for the parties to negotiate. The parties should be
sure that the title company and the lender find the language in the form of
the deed acceptable. Forms of deeds used by the title companies can usually

be found on their respective websites.

Spousal Rights

Although the dower and courtesy are no longer recognized in Missouri
and Kansas, the homestead statutes of both jurisdictions require that the
spouse join in any conveyance which is held jointly with the other spouse.
RSMo §474.150; RSMo §513.475. The Missouri Supreme Court, in Etheridge
v. Tier One Bank, 226 S.W.3d 127(Mo. banc 2007), found a deed of trust
invalid from a husband as grantor/borrower when title was vested in the
husband and wife as Tenants By The Entirety. Joinder by both spouses is
also required in Kansas when a homestead is involved. A homestead is 160
acres of farmland or one acre within the limits of a town or city. KSA 23-201.
See also, the Kansas Constitution, Art. 15, Sec. 9, which prohibits alienation
of a homestead without the joint consent of husband and wife--but no
property is exempt from sales or taxes or for payment of obligations
contracted for the purchase of the property or for erection of the

1mprovements.
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The buyer and the seller both should confirm that the legal description
1s correct. It should match the description in the contract of sale and also the
description in the title commitment (which, in turn, is a description that the
title company used when it searched the title and committed to insure). The
legal description found in the survey, in the mortgage, and in the assignment

of leases and rents will also need to match exactly.

If the buyer and seller have agreed that the buyer will accept title
subject to certain permitted encumbrances, then the deed customarily will
list these "permitted exceptions" specifically, although the practices vary
around the country and from title company to title company. Permitted
exceptions might include existing mortgages that the buyer is assuming,
existing mortgages to which the buyer's deed will be subject, ground leases,
and covenants, servitudes, easements, and reciprocal easements. If the seller
has disclosed the existence of these title encumbrances to the buyer, and the
buyer has agreed to accept title subject to these encumbrances, then these
exceptions often will be enumerated in the deed and thereby removed from

the scope of the seller's deed warranties.

Corporate Documents (and Partnership, Limited Liability
entities) Powers of Attorney

Usually, one or more of the contracting parties is a business entity.
Corporations, partnerships, and limited liability entities, including limited
liability companies and limited liability partnerships, must meet certain legal
formalities and establish that the individual signing on behalf of the entity
has the authority to do so. The lawyer representing each party should
confirm that the other parties are properly formed in some jurisdiction and

legally authorized to conduct business in the state where the property is
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located (if the state where the property is located requires companies to

qualify to business).

For example the Board of Directors of a corporation should pass a
resolution authorizing the transaction and designating the persons
authorized to sign the conveyancing documents on its behalf. Similarly, a
limited liability company should have a meeting of the members to pass a
resolution authorizing a manager or another designated person to sign the

conveyancing documents.

If the bylaws of the corporation authorize written consent minutes, the
resolution should be accompanied by consent minutes authorizing the action.
If the bylaws of the corporation do not authorize written consent minutes, the
resolution should be accompanied by a waiver of notice of the meeting at
which the resolution was passed signed by all of the directors to avoid a
subsequent claim by a disgruntled director that the meeting was improperly
convened. The authorizing resolution should be written in broad terms to
make it clear that the authorized signing person has ample authority to
modify the conveyancing documents, should that become necessary at the
closing. The corporation should also provide an incumbency certificate that
lists these authorized signatories, states their titles within the organization,

and includes specimens of their signatures.

Good standing certificates are typically ordered to verify that the
corporation is in good standing in the state where it is organized as well as a

state where the corporation is doing business.

Opposing counsel may want to review and approve the language of
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these entity documents, and it might be wise to provide the proposed
language to all the parties before your entity client grants its approval, just
in case one of the other parties has a legitimate objection to the scope of the

proposed authorizing language.

Partnership conveyancing documents, of course, must be signed by all

the partners.

To the extent that any outside party must give its consent to any
aspect of the transaction, the lawyer should be sure to include this approval
on the closing checklist. Among the outside parties who may need to approve
the transaction are: senior lenders, ground lessors, bankruptcy trustees,
tenants, utilities, franchisors, and municipal corporations or other quasi-

governmental corporations that may be parties to a development agreement.

Individuals, of course, need not give authorizations of this type;
however, the issue of power-of-attorney arises when the individual cannot
personally attend the closing and execute the necessary documents. If a
power-of-attorney is not used, one has to execute the documents in advance
and entrust them to counsel or to an escrow agent for delivery at the closing.
The other parties may agree to such an arrangement, but this approach
precludes the parties from making last-minute changes to the documents at
the closing unless the client is available. If a client has executed a specific
power-of-attorney authorizing the lawyer or a friend or trusted business
associate, then the documents can be modified on the client's behalf at
closing. However, the power-of-attorney should state clearly just how much
latitude the attorney-in-fact has with respect to modifying the documents, so

there is no dispute at the closing if the documents must be changed. Parties
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must also be sure that the form of power-of-attorney complies with state law
requirements. This is important because the power-of-attorney usually must
be recorded in the land records along with the conveyancing documents so
that subsequent searchers of title can establish the validity of the recorded
document executed by an apparent stranger to title. Title companies (and
state statutes) generally will not allow an all-purpose power-of-attorney; the
power-of-attorney must be specific to the transaction and should refer to the

property being conveyed.

See Appendix C for some specimen authorizing resolutions.
Bill of Sale

The bill of sale has greater or lesser importance depending upon the
nature of the property being sold. If the transaction involves vacant ground,
there is no need for a bill of sale. If the contract involves the sale of a
shopping center or an office building, the bill of sale is usually of minor
importance, because the only personal property that is typically conveyed
consists of garden hoses and stepladders and the like. If the transaction
involves the sale of a fully fixtured restaurant or a car wash, the personal
property comprises a significant chunk of the transaction and the bill of sale
1s more important. The bill of sale is substantially the same as the deed to
the personal property, and it accomplishes the same results as the deed. The
bill of sale often contains an itemized list of all of the personal property that

the seller is conveying.

Bills of sale may be "blanket" covering all personal property at a
particular location, or itemized, covering specifically listed items. Tangible
personal property is sometimes sold together in the same bill of sale with

intangible personal property, such as contract rights, warranties, licenses,
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permits, or accounts receivable. A form of a combination or "blanket” bill of
sale is attached as Appendix D. Attorneys are reminded that state law may

hold that certain warranties are implied in the sale of personal property.
Some personal property cannot be conveyed merely with a bill of sale,
for example, motor vehicles and motor homes that require not only a bill of

sale but also a certificate of title.

Personal Property Tax Issues

The lender will also have concerns about personal property. It will not
only want reassurance that the seller has conveyed all of the significant
personal property to the buyer, but it will also want to perfect a security
Iinterest in the personal property. The buyer grants this security interest to
the seller by executing a security agreement, and the lender perfects its
interests by having the buyer execute a UCC financing statement (UCC-1).
These transactions are governed by Article 9 of the Uniform Commercial
Code. Attorneys are reminded that in order to perfect a security interest
under the revised Article 9, one must file the UCC-1 in the jurisdiction where
the debtor is organized, not where the property is located. The lawyer must
remember to pay attention to the sales tax consequences of this aspect of the
transaction. The contract should have already addressed the responsibility
for paying these costs, and any potentially liable parties must be sure that
the right amounts are tendered to the right taxing authorities. Care should
be taken to make sure that the sales taxes appear on the settlement sheet

and are paid to the appropriate authorities by the title company.

Title Insurance

20

2015-02-25 - Closing Commercial Real Estate Transactions.docx
March 4, 2015



The chief concern for counsel to the buyer is to make sure that
someone has addressed all of the outstanding problems disclosed on the title
commitment and that lender's counsel is happy with the commitment. By
preparing the initial title commitment, a title insurance carrier has
expressed its commitment to provide insurance on the terms enunciated. As
we approach closing, the buyer's and the lender's counsel should have made
their objections and the parties and the title company should have taken
steps necessary to address each objection. If the objections have not been
resolved to the satisfaction of the parties by the time of closing, the buyer or
the lender may refuse to close (we assume that the contract contains the

necessary title contingencies).

The most important part of the title commitment will be found in the
list of title exceptions that normally appears on Schedule B-2 of the title
commitment. Counsel for the buyer and lender will want to remove all the
exceptions that the parties did not agree upon in advance. If there is an
existing mortgage that encumbered the title to the property, the seller or the
title company should locate the record-holder or its successor-in-interest and
obtain and record a satisfaction. Alternatively, the title company should get
a payoff letter and a commitment to release the mortgage on payment. If
there was a mechanics’ lien on the property, the seller should have paid off
the mechanic or bonded over the obligation. By the time the parties get to
the closing table, the only exceptions remaining on Schedule B-2 should be
those that the parties agreed upon in advance, such as mortgages to be
assumed by the buyer or acceptable reciprocal easement agreements, utility
easements or any newly discovered matters that the buyer and lender deem
to be of minor consequence. Ideally, the parties have attached a list of

permitted exceptions as an exhibit to the contract or as an exhibit to a letter
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accepting or rejecting title conditions. If so, the Schedule B-2 of the title

commitment of closing should parallel the list of permitted exceptions.

In converting the title commitment to a title policy, the title company
should update Schedule A of the owner’s policy and the mortgagee's policy to
list the new owner on the owner’s policy and the new lender on the lender's
policy and their successive interests in the property and the date and time of
the last title search. Schedule A of the policy should also reflect any last-
minute changes in the total amount of the insurance caused by changes to

the contract such as the amount of the sales price or the loan amount.

Unless your title company has the capacity for electronic recording,
there is likely to be a gap of time between the time when the title insurer
checks the land records for the last time and the time when the title company
records the deed and other conveyancing documents. This gap of time poses a
problem because some party with a prior interest in the property could record
an old document after the title search or some seller could fraudulently sell
the property to another party. To protect themselves, the title companies
usually put standard language in their title policies to exclude problems that
arise during the “gap.” Counsel for the buyer and the lender should ask that
the exception relating to the “gap” be removed or that there be added a “gap”

endorsement.

In the old days, the careful title insurer would usually send a title
searcher to the recording office to conduct what is called a "date down"
search to perform a last-minute update and phone in any changes just before
the seller delivers the deed. The gap in Jackson County several years ago

was as long as six months. But Jackson County is gone from the ridiculous to
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the sublime; they now have electronic recording, and title companies can
conduct a “date down” record right in their offices in real-time and virtually
eliminate the gap. So the gap problem varies from county to county and state
to state. It is important, however, to be aware of the problem and get the gap
exception removed. Sometimes title companies will accept an affidavit and
indemnity from the seller and on the basis of that affidavit will remove the
gap exception. I understand that in some jurisdictions, there is a statutory
legal duty of the seller to hold the sale proceeds in trust for the payment of

any such title claims that may arise during the gap period.

If there 1s a title defect that the parties are not able to clear prior to or
at the closing, they have to either terminate the contract for non-performance
or postpone the closing until some method of working out the problem is
achieved. Sometimes, the parties can convince the insurance carrier to
Insure over a particular problem; in other situations, the seller may be able to
convince the buyer to live with the increased risk in exchange for a credit
against the purchase price or the placement of moneys in escrow pending a
resolution. A good contract will obviate these problems by providing for a
time period during which the buyer can examine and get comfortable with

the condition of the title.

An interesting question arose about what is or is not a “permitted
exception” in JAS Apartments, Inc. v. Naji, 3564 S.W.3d 175 (W.D. Mo. 2011).
Naji and his wife owned the property as tenants by the entirety. Chicago
Title issued a commitment that required Naji’s wife to sign the deed as a
requirement for title. The buyer did not object to title “matters” as required
by the contract. The wife refused to sign the deed. The buyer sued for breach

and Naji contended that the requirement was a “permitted exception”
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because it appeared on Schedule B. The trial court ruled that neither party
was in default and that the contract was terminated because of the inability
of Naji to deliver title clear of his spouse’s interest. The Court of Appeals
reversed and the case was remanded and came up on appeal again. Finally
after the second appeal, the Supreme Court ruled that Naji breached the
contract and remanded the case for a damages hearing. The whole
controversy in the courts of appeal turned on whether the buyer should have
objected to the items on Schedule B-1--which were “requirements” rather
than “exceptions.” The Supreme Court held that the “requirements” are not a
cloud on title and not something the buyer would be expected to review and

object to.

Insured Closing Protection Letter

When they first start working with the title company, the attorneys for
the parties should request what is called an "insured closing protection
letter." Often the title company and escrow agent is a company which is
merely a title agent for one of the large underwriters. The "insured closing
letter" confirms that the large underwriting title insurance company stands
behind the closing actions conducted by the agent. Obviously, if there is a
defalcation by a closing agent, your client will want that loss covered by a
large and rated insurance underwriter. You never know when the small guys
are going broke—even the large companies can go down unexpectedly as

LandAmerica did during the subprime crisis.

Payoff Letters And Satisfaction Of Existing Encumbrances

In most transactions, there is existing financing that needs to be
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retired at closing. The existing mortgage should appear on Schedule B-2 of
the title commitment as an exception, and the seller will plan to pay off this
loan at closing from the sales proceeds. That is generally the custom and is
understood; however, it is probably a good idea to put a clause in the contract
that states that the seller has the option of paying off existing monetary
encumbrances from the proceeds of sale. Otherwise, an obdurate buyer
might insist that the seller is in breach because he appeared at the closing
table, and tendered a deed without having removed an unpermitted
monetary encumbrance. The seller probably cannot pay off its loan in
advance, because it will not have the money to do so until the buyer delivers
the purchase price and places the funds in escrow. The result of this, of
course, 1s that the seller cannot deliver a deed of release on the existing
mortgage and the title insurance company must be sufficiently comfortable
that they can get a deed of release to go ahead and issue the policies for the
buyer and his lender. Usually title insurance carriers are sufficiently
comfortable if they can obtain in advance an acceptable payoff letter from the

existing lender.

The payoff letter is just a letter from the existing lender that states the
amount that the lender must receive before it will return the seller's note and
execute and deliver a recordable satisfaction of the mortgage. The payoff
amount changes daily of course. So the typical payoff letter typically states
the amount of principal and accrued interest as of a target closing date,
together with a per diem interest amount so that the parties can come up
with the precise amounts needed for closing if the closing date is postponed a

day or two.

If the title insurance company is not comfortable insuring over the
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existing mortgage on the basis of the payoff letter, then the parties may have
to place the closing documents and the funds in escrow until the existing
lender receives its payoff and delivers the mortgage satisfaction to the closing
table. That would be a highly unusual event in Kansas or Missouri, but it
certainly could happen and in this day and age where are mortgages are
routinely sold and resold it could take a long time to track down a release

document.

Getting lenders to return the original notes and to deliver executed
releases of mortgages and deeds of trust is difficult. Some states have
legislation requiring the delivery of these documents within the stated time
period. Missouri has such a statute: RSMo. §443.130 (deliver in 45 days or
forfeit the lesser of $300 per day or ten percent of the mortgage). In Kansas,
when the mortgage has been paid, such as at a closing, the closing agent or
the lender can execute the entry of satisfaction of mortgage. K.S.A. §58-

2309A.

Opinions of Counsel

In anticipation of closing, the attorneys should be sure that the
required opinions are in progress, including letters that are to be prepared by
others. Opinion letters are fairly involved and the attorney generally must
review a number of entity documents as well as loan documents. These
letters are often long and complex and opposing counsel will often want to
review them before closing. The letter itself may not be required until the
closing, but the lawyer had better remember to initiate the process of
producing a letter much earlier than the day or two before closing.

One opinion letter trap in Missouri that you should be aware of is
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RSMo §431.030 that says “All parts of any contract or agreement hereafter
made or entered into which either directly or indirectly limit or tend to limit
the time in which any suit or action may be instituted, shall be null and
void.” It is an 1887 statute, but it is still good law and is supported by a

public policy argument.

Method of payment

A thorough contract of sale should list the acceptable methods of
payment of the purchase price. In many cases, part of the purchase price will
be paid in with consideration that does not involve the transfer of funds.
Often the seller is providing financing and the buyer's consideration consists
of execution of a note and mortgage in favor of the seller. In other cases, the
buyer’s consideration may consist of the assumption of part or all of the debt
of the seller. To the extent that the buyer is providing this type of

consideration, the method of payment should be evident from the contract.

Generally, the buyer will deliver funds either by certified check or by
wire transfer. The contract should state which of these methods the parties
have agreed to. If the seller is to be given a certified check, then the buyer
must obtain the check prior to closing. If the seller is to receive a wire
transfer of funds, then the buyer must arrange with its bank to wire the
funds in a timely fashion. These processes make require some lead time. A
Missouri statute requires that real estate settlement agents require good
funds before they disperse from an escrow account. If the amount is in excess
of $2,500 it must be conveyed to the settlement agent by means of certified
funds. Otherwise a 10 day period is required to allow the check to clear. See

RSMo §381.412. In advance of the closing, the buyer needs to learn the name
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of the bank where the title company funds are to be wired, the number of the
recipient's account, the method by which it must initiate a transfer on the
closing day, and the name of a contact person and phone number in each

bank in case something goes wrong.

The seller and her attorney should have reviewed the note and
mortgage prior to signing the contract to make sure that there are no
overlooked yield maintenance clauses or prepayment penalties. These can be
economically prohibitive and clients sometimes forget that they are in the

loan documents.

In addition to consideration for the purchase price, there are other
funds that usually change hands at closing. These are in the form of
offsetting accounting adjustments netted out against one another and added
to or subtracted from the purchase price. If the amount of these adjustments
1s likely to be substantial, then the parties should calculate the adjustments
far enough in advance so that the certified check or the wired funds can
reflect on that adjustment. If there is a minor variation due to a one or two
day closing delay, the difference is sometimes made up by a personal check

for minor adjustments.

Insurance coverage

Counsel for the buyer and the lender will insist that all required
casualty insurance be in effect as of the closing date. Lender typically will
require proof of insurance so that the value of its security is unimpaired and
the buyer is not exposed to an uninsured risk of a personal injury action. The

buyer should have contacted his insurance broker well in advance of the
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closing. The insurance broker typically will provide the buyer and the lender
with certificates that describe the insurance that has been provided and
bound. Counsel for the buyer will also want to examine a copy of the
insurance policy and review that policy carefully to make sure that there are
no undesirable exclusions. It has become fashionable in recent years for
insurance carriers to exclude mold damages, and it may make sense to get an
endorsement to the policy for that coverage. The buyer and the buyer's
attorney may want to consult with an independent insurance consultant who
1s knowledgeable about insurance matters and who can determine the
adequacy of the policies to comply with the needs of the various loan

documents and the practical needs of the client.

Tenant Documents: Tenant Estoppels and SNDA Forms

Multi-tenanted commercial properties, such as office buildings and
shopping centers, usually focus on the leases because the leases comprise a
huge component of the value of the property. Usually the buyer will require
that the seller deliver tenant estoppel forms from all or from a majority of the
tenants (or tenants representing a certain amount of the square footage). A
sample tenant estoppel form is attached as Appendix E-1. This form is
signed by the tenant and states whether or not there are any outstanding
alleged breaches of the lease by the landlord, verifies the amount of the
rental deposit, and states that there are no prepaid rents. These forms are
usually circulated and signed up by the real estate brokers for the buyer and
seller. They are an excellent technique for finding out about latent problems
with the building and which tenants are going to be difficult. The tenant
estoppel form is typically agreed upon between the parties during the due

diligence stage of the contract and the forms are often attached to the
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contract as an exhibit. Often, the tenant will not want to sign the tenant
estoppel form just to create a problem for the outgoing landlord or to get some
leverage. In those cases, the parties to the contract can use a “substitute
tenant estoppel” form wherein the selling landlord warrants the contents of

the substitute form. See the attached Appendix E-2.

Subordination, Non-Disturbance, and Attornment Agreement forms
are often required by the prospective lender for the buyer. Because the lease
1s prior in time to the new mortgage being placed by the buyer, the lease
primes the mortgage unless or until the tenant enters into a subordination
agreement. The tenant is under no obligation to enter into a subordination
agreement unless such an obligation is contained in the lease. However,
tenants often agree to subordinate their leases to the new mortgage if they
lender will agree to non-disturbance provisions, which allow the tenant to
remain in the leasehold without being disturbed. A sample SNDA form is
attached as Appendix F.

Employment agreements, service contracts, and other

agreements.

The buyer may wish to receive an assignment of the seller's rights
under employment agreements, service contracts, franchise agreements,
licenses, etc. The effective transfer of any of these rights is likely to require
the consent of a third party. The buyer should have raised these matters
during the negotiation of the contract of sale and the parties should have
reached a resolution of any of these issues during the due diligence period.
During the due diligence period, the parties should have been pursuing the

necessary consents and preparing the appropriate documents needed to

30

2015-02-25 - Closing Commercial Real Estate Transactions.docx
March 4, 2015



complete the seller's transfer of these rights to the buyer. As part of their
closing checklist, the buyer and lender should confirm that all of the required
consents are in place so that the property can be transferred on the date of

closing.

Liquor licenses and development agreements can pose special
problems. Liquor licensing jurisdictions will likely want to examine the
holders of these licenses carefully and the seller will likely lack the legal
authority to transfer its license to the buyer without consent of the
regulators. In Kansas City, the liquor licensing process averages 120 days, so
the buyer really needs a lengthy due diligence period to be sure that he can
secure a liquor license. Development agreements with municipalities or with
quasi-governmental corporations often need the approval of those entities to
assign a development agreement. The city councils or the boards of directors
of these various entities meet only so often and it may take a month or two to

get on their calendar to get approval of such an assignment.

Utili